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. Whatever legialafive, Jndicial or exw utive
Lo :
Sisten under the Con-

snthority waa exercised

from the Unitad
M“:.P ;'ud.ﬂ:owdioe‘ , An &ct WA3 Dasee
he 7th day of August, 117V (1 stats. st Large,
'!‘:'apm In ovder that the orlinascs of the Unitad Rtatas
= Copgrems "saeemhled, for the goveromaat of toe terriory
went of toe river Ohio, -.‘. L\:’:":h‘fu :r ;1;; ..f.:{:c';
:.r; ?a‘%uaé'm":u rr!'u:.; Constitation of the Usited
It then provides for the sppoiniment by the Presideat
of al) cfficers, who, by force of the ordinance, were to
Bave been appointed by the Congress of the ( onfedera
tion, and their commiseicn, in the manoer reqaired by
fhe Copptitution; apd empowers the Recraiary of the
Tenitory to exercise the powera of the (Governor in
@spe of the death or necessary ahaencs of the la'ter,
Here i8 an explicit declsration of the will of the let
Copgress of which fourteen members. including Mr.
Madis o, bad been members «f the Convention which
Sramed the Constitution, that the ordinsace, oos article
#f which probibited Blavery, ' sboald continue to have
fol) effect.” Gen. Washington, who signed this bill,
2 President, was President of that Conveation.
It does not sppear to e to be important, io this
@onpection, thatthat clause in the ordinance which pro-
Ribited Blavery waa oue of 8 teles of articlos of what
is therein termed & compact. The Congress of the Con-
federation bad no power to make such a compact. nor
#0 sct at all on the subject, and after what hed been so
petently raid by Mr. Madison on this rubject lnu:

Puli inal ressnoe bav® pot the requisite o« r:af.u:!y 1o af
ford roles of furidical interpretation, They are different
in ¢ifferent men. They rre differest inthe sama men
at different times. And when a rtrict wterpretation of
the Copstitution, acoording to the fired ruies which
govern the interpretation of lsws, is sbandoned and
ihe thearetical opmions of individuals are allowed to
contiol ite mesning, we bave no looger a Conatitation;
we are under the government of individaal men who,
for the time being, bave power to deciare what the
Copstitution I, according totheir own views of what
it coght to mean. When such & method of lptarprets.
tiop of the Conetitution obtaips, 1o I:\_ﬂ- of & re-
publiesn goven ment with Ihnited and defined po wern,
we have n government which ia merely an exponent
of the will of Congress; or what, in my opinion,
wenld pot be prefersble, an exponent of the in.
dividual political opivions of the members of this
Conrt.

If it can be shown by anythiog in the Constitation
iteelf, that when It confers om Congress the power to
mahe o/l peedful rmies and regnlations respecting the
territory belonging to the Upited States, the exclasion
or the nliowanee of Slavery was excepted; or if aoy-
thing in the history of this provision tends to show
that such sn exorption was intended by those who
framed sud ad the Constitution to be introducad
intoit 1tbold it to ba my duty carefully to consider
and to allow just weight to such cousiderations in in-
terpreting the po-itive text of the Constitution. Bat
where the Corstitution has said @/l needful rules and
regulations, 1 must find something more than theoreti-

F¥th pumber of The Federalist 1 cannot suppose Lo
Be or any others who voted for (his bill attrivuted m{
Wtrimeic effect to what was denomioa‘ed in the ordi-
& compsct between ' the original States and the
# people ard States in the new territory:' there hcﬂ
20 pew Blates then in existerce o the territory, w
whem a campact could be made, azd the few aoatered
- mz;:rg::med into & pralihudu bt:rly. not
oming A party to & trealy, even
o ﬁ! apn;mn of the Confederstion had bad power
$0 make one touching the governm ot of that territory.
¥ ocnside 7 the passage of this law to have been an as-
gertion by the Tt Corgress of the power of the United
to it Blavery withio part of the terri
of Uulted States; for It clearly shows thal
Blavery was thereatter to ho prohibited there, and it
.uldr{l probibited on'y by an exercise of the power of
e United States uuder the Comstitution; no o'her
Pomer beirg capable of operating within thal teriitory
after the Constitution took effect.

On the ¢ of April, 1700, (1 Stats, at Large, 106, the
ﬁlt(hlam&uud an act accepling 8 deed of oes-
ghom by Nonth Cerolina of that territory afrerward
exvoted tuto the S'ate of Tennessase. Toe tourth ex-

sondition contained in this deed of ceseion, after

ing that the inhabitants of the territory shall be
poraiily governed in the same msnner as those
beyond the 5“0, in followed by these words: ** Pro-
* pided always, that no regulations made or to be
# pade by Congress shall tend to e navcipate slaves.”

This provision shows that it wus then nuderstood
Coogrers might make a regulation prohibiting Slavery,
and thet Congress might nlso allow it to conticns to
muist in the territory; snd accordin, ;{ whea, & few

» later, Corjroes tus Act uf‘ ay Sth, 1700,

. ot Loge, 120) for the government of the teiri-

south of the river Ohio, it provided: ** Aod the

# goyernment of the territory south of the Ohio ehall be
"Llln to that mow exercised in the territory nortb-
ro-

"’n- of the present seseion, entitled, * An Act o ac-
4 Toept & cenalon of the ciaims of the State of North
4 ¢ Carolina to & eertain distriot of western territory.’ "
Under the government thus established. slavery existed
the teniitory became tLe 8'ase of Tennersee.
the Tth of April, 1798 (1 State. at Large, 619). an
10 eetublish & government i the Mis-
arritory in sll respects like that exerciced in
porthwest of the Ohio, *‘excepting and
& the last article of the ordinance made for
t thereof by the late Congresa on the
July, 1787, * When the limita of this
been amicably settled with Georgia, and
ceded all I'a olatm thereto, it was one stipula
the compact of ion, that the ordi of
1787, * shall in all i1s parts extend to the terri-
o4 in the present act of oee sion, that arti-
only excepted which forbide slavery.” The gov.
erament of this territory was subsequently established
sod organized under the sot of ‘;‘1}- 10, 1800; but
90 much of the crdinance as probibited elavery was not
put in operation there.
BEOGIBLATIVE AND EXECUTIVE PRECEDENTS FOR THE
PHROHIBITION OF SLAVERT,
going minutely into the de'ails of each case,
1 will cow give ref » to teo ol of acta, in one
of which Congrees has extended the Orainknce of (787,
Iseluding the article prohibiting Slavery, over difforent
, and thus exiried fts power to prohibit it;
Io the otber, Cun has erected governments over
Somritories from Fraoce and Spain, la which
Blavery existed, but refused to apply to them that part
of the goverument under the ance which excluded

Of the first class are the act of May 7, 1800 (2 State,
8t l..nl&,. 58), for the government of the Indiana Ter-
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riory; sct of Japuary 11, 1805 (2 Stats, st Largs,
for the erument of Michigan T i
4’.'}.’"“. of May 8 1809 (2 e um,

g

Bl4), the government of the Illinois Terrl-
Gory; the amct of April 20, 1K (b State, st
m, l&,'br the goverument of the Territory of Wis-
i act of June 12, 1838, for the goverument of
‘.;I:‘l‘m w:‘w‘:; Ttbn;n of o:’\u“m 4, '11848 for
arr L . To these
=:-m hm&qméhol il.mhs, 1820 (3
s ibiting Slav @ territo-
w’;ﬂ:'n France, balng n«lh?au of Missouri

of 36 deg. 30 min. portu latitude.
second in which Congress rofused to
Blavery already exwstiog under the mu-
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cal reasoning to induce me to eay it did not mean sil.
There have been cminent iustances in this Court,
closely analogous to thie ome in which such an attempt
to intioduee an exception pot found in the Comstitation
ftee)f hae failed of success.

By the eigh'h section of the first article Congress
has the power of exclusive legialation in all cases what-
pcever within this Iheret,

In the case of Loughborongh sgt. Blake (5 Whea.
424), the qnestion arcee wheder Congrees has power to
impoes direct taxer on personsand property in this Dis.
trict. 1t was insisted that, though the prent of power
was, in its terms, broad enough to include direct tax-
stiop, itmust be Jinited by the principle that taxation
and represcrtaion are inseparale. It would not be
cary to fix on auy political trath, better extblisked or
mwore fully admitted o our country, than thst taxstion
and represrtation wust exist together.  We weat into
the war of the Revelution tojessert i*, and itis incor-
poreted #¢ fundamental into sll American goveru-
men's.  But, however troe and important this maxim
muy be, it is pot necessanly of nuiverasl application,
It was for the people of the United Statos who formed
the Copstitution to degide wiether it shoold or should
not be pennitted to operate withio this District,  Toeir
devislon was embodled in the words of the Constilo-
tion; aud as that contaived no such exception rs would
revmll the maxim te operate in this Distric, this Court,

nterpreting that language, held that the exception did
not ex'st,

Again, the Censtitution confers v Congress power to
regulate commerce with foreign nations, Under this,
Congreea paseed an act on the *d of Decembe,, 1807
uplimited in duration, Isying an embargo ou_sll shi
and vessels in the ports, of within the limits and jurisdic-
tion of the United States. No law of the United States
ever preseed =0 meverely upon particular Btatos,
Though the constitutionslity of the law was coutestod
with an carne-tress and zesl proportioned to the ruin-
ons effccts which were felt from it, and though, ne Mr.
Chief Justice Marshall has said (9 Whea 192}, " no
“aart of neutepers in discovering objections to a
«measure 1o which they folt the most deep-rooted hoe-
wqility will be imputed te those who were arrayed in
 ypposition to this,”" 1 am not aware that the fuct that
It probithited the nse of a particular species of property,
lm‘lnngin'k almost exclusively to citizens of a few States,
ard this inde finitely, was ever supposcd to show that it
was t peopstitutional.  Somethivg much more stringent,
s & ground of legal judgment, was relied on—that the

wer to regulate ce did not include the power
o snnibilate commerce.

But the decision wee that under the power to regu-
Iate commerce, the power of Congrees over the sulject
was reetricted only by those exceptions and linitations
contained in the ('onetitution; and as neither the clsuse
in question, which was a general grant of power to
regulate commerce, nor any other clause of the Con
stitution, imposed Any restriction sa to the duration ot
an embargo, an unliniited prohibition of the use of the
shipping of the country was within the power of Con-

ress,  On this sulject Mr, Justice Daaiel, spoaki
E r the Coust in the case of United States ve. Marigold,
1 How. M), saye:

# Congress are, by the Corstitotion, vesied with the power
to tegulate commeres with foreign uatiors; and bowever, at
poriofs of bigh sxchiement, s w plication of the terms ' o
teaulate commeten,’ such a would swdrace absolute prebibi-
thon, way heve beew gueslioned, yeo since the pussage of tie
embargo aud sonantercontes lawe, and the tepeated judicisl
saxetions thein statutes have wed, it can soarcely st this
day be o to doubt, tbat every subjeot falling legliimately
within the spere of commercial tegulation may be partis 1y or
wholly +xcluded, when oither mesure shall be demanded by
the safety or the iwportant interescs of the eutire uation. The
puwer opce rul.ru-&n_-d it may operate on any and every sohiset
of cotnmeree 1o which the leginlstive discrefions may spply it

If power to te commerce extends to an inded-
pite prolibition of the use of all vessels belonging to
citizens of the several States may operate, without ex-
wi:i.lmt]f np;;:r;:y subject o[lmiaimu to which the

ative discretion may app. upon what grounde
can | sy that the power to mielﬂ needful rules and
regulations the territory of the United States
L solijoot to an exce :ﬁllun of the allowanoe er prohibi-
tien o1 Klavery thereln !

While the regulation is one ' respecting the terri-

peedfal |Et.|.lnim." and
wards of t; while no other ¢!
stitution can be shown which requires the insertion of
an exception respecting Slavery, and while the practi-
cal construetion for a of upward of Gfty years
forblds euch an exception, it in my opinion, vio-
Iste every sound rule of interpretation to force that ex-
ception ivto the Constitution upon the strength of ab-
straet political , which we are bound to be-
lieve the people of the United States though® insuffi.
cient to induce them to Ymit the power of Congress,
r«me what they have said contalus po such lim-

tation,

Before I farther to notice soma other grounds
of suppeeed objection to this power of Congress, | de-
sire to ray that if it were oot for my aaxiety to insist
upon what I deem a correct exposition of the Constitu-
ticn, If I looked only to the purposes of the argument,
the source of the power of Congress in the
opinton of the majority of the Court would answer those

urposes equally well. For they admit that Congress

us power to organize and govern the Tearritories until
they artive at a snitable condition tor admision to the
Union; tbey admit also, that the kind of goverument
which ehall thue exist should be regulated by the con-
dition and wauts of each Tentitory, and that it is ne-
cessarily committed te the discretion of Con to
enact such laws for the purpose as that dh‘tng;? may
dictate, and uo limit to that discretion has been shown
or ever mmd. save those positive prohibitions to
legielate, w are found in the Constitution,

1 confers mysell unable to perceive any diffe
whatever between IJ own u;?:;im of lhu!mu;leng
tent of the er of Congrese and the opinion of the
mmorllhrz of the Court, save that [ consider it derivable

£Xpress
they hold it to be sllently implied from the power to
soquire territory. Looking &t the power of Congres
over the Temitories as of the extent just d“:fbr:d,
what positive probibition exists in the Constitution
which reetrained Congress from enscting a law in
:'&‘D' to probibit Slavery north of 36 degrees 30 mig-

-

The ovly one euggeeted is that cb i 1
article of the amendments of the Ft;fr?d;,m:'fﬁﬁ
0o person sball be deprived of his life
without due process of law. |
will pow proceed to examine the question whether this
;hm i entitled (o the effect thus attributed to it. 1:
“:u'eu_uy. first, to have 8 clear view of the patore
incidents of that particulsr species of property

which is now in gueetion.
lo natursl right, is created

o
ici w. This is not only plain § .
<n ;‘g:d to by all writers on the ou'hje{'ll. bat linnb::rf-'
s Mdmum;u-wn itwelf, and bas been explicitly
ﬂ:«- I:; this Court, The Constitution refers to
Ve A#  parsons beld to service in one S'ate under

ihe laws thereof,” N .
8 statua created b nuhl'“ §10 more claarly describe

unicipal law. In Prigg vs. P!
sylvavia, 10 Pet, vll, this Court eaid, e of
** Blavery ie deemed 10 be & mere n'ﬁ:::ipn.l ugs.!.:i' X

"hnﬂdwnﬁhimlum“m From
““lawe.” In Rankin ve. Lydia, ;‘.H?{;ﬁ;ﬁfhe

‘' quastionable. Butm v ! “mh“..
wé viaw ) i

" by positive law of municipal o!:r:.{zu :-“.:bou

< foundation o t1be sw of oatur, or the towriten

ccmmon law.” Iam ot sequaintsd with any mee

or writer avestionlag the pogreciness of Wiz Gocice

language of the Counstitution, while 1

Which of :
slavery must deperd on the manleipal law which cre-
ater and upholds it

Avd not ouly muat the sra’is of alavery ba crestad
and wesured by wunicipal law, but the rights, pos-

e7% Apd obligations which grow oat of that sfa’ss mns
be difired, protected and evforoed by sach iaws, Tne
liability of the master for the torts and crimes of his
slave, and of third perzops for asesulting, or W) wing,
or harboring, or kidoapping him, the forms sod modes
of emancipstion, suits for om, the capacity of the
elave to be party to s suit, orto be & witpess with
such police regulations 8= have existed in all civifized
States where Savers has heen tolersted, are am ug
the subjec's upon which gnnni'-.pdc'l.:flam becowes
nectseary when Slavery is intrcduced,

1# it conceivable that the Constitntion bas conferred
the right on every citizen to become a resident on the
territory of the United States with his slaves and
there 10 hold them as #uch, but has peither made nor
provided for suy monicipal regulations which are
errential to the eleistonce of Slavery 7

Is it not moe rations! to ecnclude that they whn
framed and adopted the Constitution were aware that
persons beld 1o pervice under the lawe of a S'a's ara
properiy only to the extent and under the cooditiios
fixed Uy theee laws; that they most cesse to be avsil-
able a& property when their o wners voluntanily place
them permspently within another Jjurisdiction, where
ro municipal laws on the subject of Sln\-l-ri exiat, and
that being awase of these principles, and having =aid
nothipg to interfere with or dieplase them, or to compel
Copprese to legislste in any particular manner oo the
subjict, and Laving empowered Congrees to make all
neecful regulations respecting the territory of the
Urited States, it was their intention to leaveto the dis-
cretion of Congress what regu Iations, if any, should be
mnce concervirg Slavey therein,  Moreover, if the
rpht exiets, what are its [imi's, and what are its condl-
tiops. 1f citizens of the United States have the right
to take their s'aves to s territory, and hold them there
as elaves, without regard to the laws of the te-ritory, I
suppose this right is not to-be restricted to the citiz-na
of slaveholcing States. A citizon of & State whick does
net tolerate Siavery cen hardly be denied the power
of doing the same thing. And what law of Siavery
does either take wi'h him to the Territory? If 1t be
sn'd to be thote |sws respecting .'-ilu-erf which existed
it the particulsr State from which the slave last came,
wha' an snomaly is this!  Where else cso we fiod, un-
der the law of any civilized «rf)nnlrgj the power to io-
troduce and permapently conlinue diverse syetema of
foreign municipal 1aw for holding persona in Slavery !
1 say, not merely to introdace, but aneotly to con-
tinue these anomalies.  For the offspring of the female
must be governed by the foreign maunicipsl laws to
which the mother was subject; and when any slave ls
told, there must pass with bim, by a specis of sabro-
gation, and ae & kipd of nuknown jus in re, the for-
eign mupicipal laws which constituted, regulated and
preserved the status of the slave before his exporta-
tion. Whatever theoretical lmportance may be now
ruppeeed to belong to the maintensnce of such a right,
1 !?1-] a perfect eonviotion that it would, if ever tried,
prove fo be as impiacticable in fact se it is, in my
jufgment, monstrous in theory.

I consider the assumption which lies at the busis of
this thery to be unsound; pet in its jurt sense, and
when properly understood, but in the sense which has
been atiached to it. That assumption is, that the ter-
ritory ceded by France was acquired for the equal
benefit of nll the citizens of the United 8'ates, 1 agree
to the position. But it was acquired for thelr begefit
In colicctive, vot their individual capacities. It was
acquired for their benetitfas an organiz-d_ politionl so-
clety, rubsisting as ** the people of she United States”
under the Conatitution ¢f the United States; to be ad-
mivistered justly and impartially and sa nearly as pos-
sible for the equal benefit of every individaal citizen,
according to Lge best judgment and discretion of the
Cor gress— 1o whose power, as the leglslature of the
nation which sequired it, the people of the [aited
Siates bave committed its administration, Whatever
individual claims may be founded on locsl circum
stances, or sectiopsl differences of condition, cannot,
in my opinion, be recognized in this court, without
artogating to the judicial branch ot the G verument
powers not committed to it; and which, with all the
usaffected respect 1 feel for it, when acting in ita proper
spbiere, 1 do pot thick it f'ted to wi- 1.

Nor, in my judgment, will the position, thata prohi-
bition to briry slaves ioto s territory deprives sny one
of his properiy without due process of law, buar ex-
amination.

It must be remembered that this restriction on the
legislntive power is not peeuliar to the Conetitation of
the United Statea; it was bor from Magna
Charta ; waa brouhht to America by our ancestors sa
fhn.tl of their inberited libertica and bas existed in all

¢ States usually in the very words of the great
charter, It existed in every political commaaity in
Amierica in 1757, when the ordinance prohibiting
slavery porth and west of the (thio was passe i

And if s prokibition of Slavery io a territory in 1850,
violated l.b'r_‘ principle of Magna Charta, the Ordi-
pance of 1757 aleo violated 1t and what power bad, |
do not !_Hllhe Con of the Confederation al>ne, bnt
the Le ture of {'ln:inll. or the Legislatores of an
or all the Btates of the Contederscy, to consent to .u-!

a violstion, The people of the States had conferred no
euch power. I think | may at least say, if the Con.
greas did then violate Magna Charta by the Ordinance,
po one discovered thal viclation, Besides, if the pro-
hibition upon all persons, citizens 8s well as others, to
bring slaves into s territory, and a declaration that if

brought the llil‘}L‘ be free, \‘uﬂd:lxm of their
rty withou prooess w, what shall
50 the legisiation of many of the avebolding Ntates

States
which have enacted the same prohibition. As early as
October, 1778, a law was passed in Virginis, that here-
after no alave should be imported into that common-
wealth by sea or by land; aud that every slave who
should be should bacome free. A citizen
of Virginla in Maryland a alave who
bolcmi to another citizen of Virginis, and re
moved with the slave to Virginia. The slave

sued for her freedom and recovered it; as may be

m uin Wilson ‘ll.. hlubglll.‘i'- hCﬁ}ll-'!i R. 425, "Bes
unter sgt. 5 72, and

law bnboe::m I:radu vg:lla' u.ml:

M

Btewart Oaks, 5 Har. and John, 107, ] sm pot
aware that such laws, thoogh they exist in many States,
werp ever supposed to be in conflict with the principle
of Magna Charta incorporated into the State Comstitu
ticns, It was certaioly understood by the Conventien
which framed the Cooetitution, and ever since, that
under the power to regulate commerce, Congress could
l)hr:hib{t the importation of slaves, and the exercise of

he power was restrained till 1808 A citizen of the
United States owne slavee in Cubs, and brings them
1o the United States, where they are set free by the
legislation of Congrees. Doee this legislstion rive
bim ¢f his property without due process of law! [f
#0, what becomes of the laws prohibiting the slave-
trade! Ifpot, how can a similar regulation respe -
l-'li'm}roq violate the Gfth amepdment of the Fo&
ution

Some relisnce was placed by the defendant’s counse!
upan the fact that the probibition of Sisvery in this

e1ritory was in the worde, ** that Slavery, & ., shsll
* be axd is bereyy furever probibited.” But the inser-
tion of the word forervr can have no egal effect.
Every enactmnent not expresely limited in its duratian
¢.ofinues in foroe until repealed or abrogated oy some
competent power, and the ose of the word * forever”
can give to the law mo more durable The
nrgument is, that Congress canoot s0 legislate s to
bind the future State formed out of the Territory, and
in this instasce it has attempted to do so.  Of the polit-
ical ressons which -ndv bave induced the Congress to
us¢ these words, acd which caused them to exect
that stbrequent Legislatures would conform their ac-
ticn to the general opinion of the country that it ought
to be permanent, this Court csn take 0o cognizsacs.

lllonn{ fit such considerations are to cuntrol the
acticn of Congress, and however reluctant a statesman
may be to disturb what has been settied, every law
wade by Congress may be repealed, and, saviog
private rights and public rights gained by States, its

eal s subject to the abeolute will of the same power
which epacted it If Congrese had enacted that the
crime of wurder, committed In this Iodian Territ
of 3t deg, * , by or on any white man, shoal

rorever be punishable with death, it would seem t> me
ap ipeufficient objection to aa ind ctment, found while
it was & Territory that a* some fubure day States might
exist there, and 'so the law was ivvalid, because by i
fermes it was to continue in force forever. Boch an ob-
Jecticn rests upon & misapprebension of the provinse
anc power of courts respecting the constitationality of
laws enacted by the Legislature.
If the Coostitution prescribe one rule, and the law
another and different ruls, it i the duty of Courts to
declare that the Copstitution, and oot the law, governs
the case berore them for judgment. If the law ‘aclads
BO tase save those sor which the Conetitution bes fur.
nisked & diffarest rule, or 0o casre whish s Legisis-
fure bas power to goverr, Len the law caz Lave pe
operation. I/ if inclcde casew whach 1be Legisisters

Las powes (o gorerz, asé euvericg which iy (qn-

'i'a- W min. north latitade,

¥ & treaty with & foreign nation, the Unitad States
may yet fully stipulate that the Congress will or will
et exercise its legislative power in some pleticular
marrer, on some particalar subject. Sach promises,
when made, should be \-(-hnwif; kept, with the most
sornpulens good faith, Botthat a treaty with 8 r‘-m-lﬁ
nation esn deprive the Congress of any past of t
legislative power conferred by the pesple, <o that it 0o
lotger can heglalate as it was e npowered by the Conati-
totiom to do, | more than donht.

The powers of the Government do and mut remain
animpaired. The respopalbiity of the Government
to & forelzn nation for the exercise of those powers is
quite another matter, That responsibility is to be met,
and justified to the foreign nation, sscor liog to the re-

nirements of the rules of public lnw, bat never apon

1@ assumption that the Uni‘ed States had parted with
or restiicted any power of acting sccording to s owm
free will, governed rolely by ite owa appe ation of ite
dnty, The second section of the ‘ourth article ja:

This Constitation azd the laws of the Uaited States which
shall be wade in pursustce theroof, and all the tresties made <2
® bich sball be made nnder the suthority of the Luited States,
stiall be the supreine law of the land.”

This has made treaties part of eur municipal lsw;
but it has et sssigned to them apy particalar degree
of suthority, por declared that laws so enacted shall be
izrejealable. No supremacy ie sseigned to treaties over
acts of Copgress. That they are mot perpetual snd
must be in some way repealable, all will agree,

If the President snd the Senate alone possews the
power to re & wodify 8 law found in a treaty, io-
asmuch 88 they enn change or abrogate one treaty oaly
by makiog another inconsistent with the finet, the Goy-
ernment of the Upited States conld not act a all, to
that effect, without the corsent of some foreign Gov-
eipment. | do not covsider—I am sot awirait has
ever been coneidered—that the Constitution has placed
our covntry in this helpless eondition. The action of
(Corgress in repealirg the trentes with France by the
act of July 7, 1708 (| Siate. at Large. 577}, waa in con-
formity with these views, In the case of Taylor et al.
agt. Morton (2 Crtis & Cir. Ct. R 404), 1 had oozasion
to consic er this subject, and I adhere to the views there

urre.-nrd. : :

f, therefore, it wereadmitted that the treaty between
the Unpited States and Fraoce did contsin sn axpress
stipulation that the United States woald not exclude
Slavery from po much of the ceded termitry a4 s now
in question this Comt coold not deciere that an act of
Congress excluding it was void by furce of tha traaly.
W hether o1 no 8 case existed sufficient to just fy a retu
sl to exceute such & stipulstion, would not be a
judicial, but a political and legislative question, wholly
beyond the authariiy of this Court 1) tey and de'ermine,
1t would belopg to iiplumn-y aud legislation, and not
to the administration of existing law. Sach s stipuis-
tion in & treaty, to legislate or not to legislate 1o & par
tieular way, has been repeatedly beld in this ( ourt to
addresy itself to the political or the legislative pnwers,
by whoee se ion_thereon this Court 15 bound. Foiter
arL Nieleon, 2 Peters 214; Garvie agl. Lee, 12 Peters
A

But, in my judgment, this treaty contains no stionla-
tion in any wancer affecting the action of the United
States m‘r'rﬁ.ng the Territory in question, Befire ex.
amining language of the treaty, 1t is mararial to
bear in mind that the part of the ¢-ded Temitory lying
porth of 46 deg. 30 min,, and west of the present State
of Miseouri, was then a wildernees, uninhabited save
by savages, whose possessory title bad oot then been
eatinguished.

It is impoesible for me to conceive on what grouad
France could bave advanced a claim, or could have
desired to advance a clalm to resiraln the United
States from makit ¢ any rules and regulstions respecang
this territory, which 1he United States might thiok tic
to make, and still Jess can 1 comceive of Aoy reason
which weuld bave induced the Uuited Statea to yield
such & claim, 1t was to be expected that Franve would
desire to make the change of sovercignty and jurisdic-
tion as little burdensome ar poesinle to the then lnhab-
im.llo]f lﬁm;l:inna. and might well exhibit evea an anx-
jous eolicitude fo protect their property and
wrd secure to them and their p‘ﬁu%:;"m m
and political rights; snd the 1'nited Stater, as a just
government, might readily sccede to all stipuia-
tons 1especting thoee who were about to have their
sllegiance transferred.  But what ioterest Francs conld
bave in uninhabited territory, which, in the language
of the treaty, waa to be transferred '* forever, and in
“ full povereignty”’ th the United S'ates, or now the
United Sta'es could coneent to allow s forelgn nat'on
10 interfere in n:‘runly internal affaire, tn which that
foreign pation had no concert whatever, is ditfiouit for
me to conjectvre, In my judgment this treaty contains
A YA

& third artic'e is su to hav i
quertion, It is a2 !“uo'psl:me =z po e

" The inbabitanis of the coded territory shail be lncorporated
into the Usion of the United Statos, and sdmitted se svm e

seaible, socording tothe principles of the Federal Constisution,
to the enjoyment of all the nghts, advantages, and jmmuoities
of vitheenship of the United Btates; and iu the meantim» the
sball be maintaiued snd protected ic the enjuyment of ;.'L’.
liberty, property, sod the relighon they profess.”

There are two views of this artiole, each of which, I
think, decieively shows that it was not intendad to re-
strain the Congrees from excluding Slavery from that

of the ceded Territory then uninhabited. The first
i#, that, manifestly, its sole object waa to protect indi-
vidual rights of the then izhabitan‘s of the Territory.
Tbei are to be ** maintalned and protected in the free
' enjoyment of their liberty, pre , and the relision
“ikey pesresn.” But this artic not secure to
them the right to go upon the puolic domain ceded by
the treaty, é'ther with or without their slaves. The
right or power of doing this did not exist befors, or
at the time

H

treaty was made. The Frensh and
Spanish Governments, while they held the coantry,
as well 8 the United States when they scquired
it, always exercised the undoubted right of
escluding inbabitants from the Indian e«
and of deteymining when, and on what con
tios, it should be to se'tlers. And a stipa-
lation, that 1he then inhabitants of Loulsiana should be

country north of 36 d i N
the Iodiazs, all mﬁm the third article of the
trieaty would not have protected from indi.tmant
under the act of Congress of March 30, 2 Stat,
at Large, 109 ) adopted aod extended to this Territory
by the act of ! U6, 1804, (2 Stat. st Large, 223,
Berides, whatever 1ights were seoured were individ-
wtm. If Congrees should
ol such rights of
were oi(a?cg 8 charsoter . as mctn
control of Congrees ueder the Constitution,
vidual could ¢ in. and the act of Congress, as
such ﬁ!Im of bis, would be inoperative; bat it
be valid and operstive aa to all other persons, whose
individual rights did not come under II:’ruluﬁo-
the 1 . And, inssmuch as it does
any mhamatof Louisians, whose rights were sscured
by treaty, had been injured, it w
misible for this Court to
wore such cases may bave
lo Thiae covte, I any. In which It 6ouid 5ot righ
10 those cames, if any, pot ri
e, but as to l:lm
tresty, in which w tfully operats
mligm?h nite m.nhl mmh,topum
# inqu! r, becaase it clearly from
luguge?f the article, and it has "a:“ ol
Court, that the stipulation
to bave effect
Tenit Louisiana in
were

:
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said:

" This article hiuul’ comtemp j

that L sball be d inte u.mb’m

pessible, o8 & equal footisg with the other Miates: azd

other, that, sill such sdm the in 'a of the ¢

territory ebal! be protected in the free B oymen:

liberty. property aid religion. Had sny of these rights

Vioated while “hese stipal # continued lo furce, the i

dividzal supposing himeelf 10 be imjur ight “ave br ‘:

gudrw_ .s“ u.-.cn';uai:n;mnw.g;i section of oo
and 9 conaed .,

;,.:.f...&..;'.:‘pu :tmbu of tae Usion, T iopenite. when

were ' tathe & cyment of » ~y

‘i d imEmETities dwm:dm L‘;f.lq'h. Tahia, sdvantages

“?e cawes Of t‘b;hm st M
Permoli » ew-Lriaane 3 5

m.?kyrhhl.ﬁ;vhd e a1 %9, arela con-
o copvert this tem stipalation

in bebalf of ceded Fresch subjec s whe o o

s rmall portion of Loulsiana ity o permanent restric-

tion pon the power of (‘ongress 1o reguiaate ‘arritery

then sainkabited, and to seser: tha- it ot ozly re-
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szaing Congress from affecting s lama
of e cedec Iubab.iants, but S 4 NM;PLWE

question which, in the ;
absclutely pecessmuy for me to pass upoo, o u_«ﬂlm
whether I?bojndgmﬂ..: of the Cireait Court should stand
or be reversed. 1 bave avoided no questiop om which
the validity of that j-::nzlmea: depencs. To biave done
el ber more or lees, would bave been iroopsistent with
my duty.

{n my op'nion the jndgment of the Circalt Couart
sho reversed, and the canse remanded for & pew
trial,

e e e
THE STATE OF EUROPE

i——
Frem Our Ows Correspondent
LoxpoN, Tuesdsy, Feb. 24, 1567,

The virtual rejection of the Dallas-Clarendon
Treaty by the American Senate has made a painful
impression in Englavd, a4 a sign how difficult it is
to deal with the United States, for it seems, indeed,
that the Senate at Washiogton is as esger o keep
up international difficultics as otber nations are
anxious to terminate them. Mr, Dallas’s position
bas become very embarrassivg, it not sltogsther
untenable, and the opposition againat the clause
excluding Slavery from Ruatan aod the Bay islands
must ccubne the fealing of all the civilizad world
against the sham Democracy of America. Mr.
Douglas and his myrmidons are in fact the best
allies of European despoiism, since everybody
wust be d'egusted with the proceediogs and poliey—
beme apd foreigo—of the oligacchieal fuction whieh
now rules the United States under the pretense of
Democracy. It is, bowever, true that English pol-
ities are wore hopeful than those of Americs. The
coolness with which every attempt to reform the
rotten Administration and the rotten Parlisment is
stifled, cannot but astonish those who have wit-
nessed the feverish excitement of the times of the
first Reform bill, or of the Free-Trade eampaign,
And still sll England agrees that Parliament needs
reform, but the general prosperity of the upper sad
widdle classes, and their rush into specabation,
mske comprebensive schewes of refurin shiuost
iwpessible. Everybody complains of the * Cies
cumloeution offices,”  of ' general  mismansge-
ment,” of “red tape,” but whevever Mr. Locke
King, or Sir Joshus Walmsley, or Mr. Roebuck,
try to introduce measures for remodeling either
the Admiuistration or  the represeutation,
they ure voted down in  the House
and remain unsupported by the publie at large. It
s we'l known thst more than one-half of the seats
in Parlistwent belong to the pocket-boroughs of the
Aristocracy, and are filled by the younger sons or
bangers-on of about one hundred and sixty great
fumilies, while the representation of the so-called
s pular constitnencies is but too often to be bought

y woney—n contested election entailing nlways an
cutlay of from five to ten tbousand pounds on
each of the compwtitors. Mr. Gassiot, one of the
most ewigent wen among the Administrative Re-
formers, characterizes this state of things in the
fullow ng graphic way:

“ Admiesion to the House of Commons by money
terndn to lower ita churncter and deprive it of public
covfidence, for persons who squandes largs sams at
clections are sosrcely ever known to introduce s road
mesrure, or to display any useful knowledge of tae
policy essential to the welfare of the country, slthough
st ely ctions they are profuse of promises on eve. y popu-
lar subject.  Without mesning the sligh*set disreapect
to sy he vorable profession, same members of which
pnduubtecly owe their seats to this extravagant ex-
pevditnre, | may refer to—

** Law yers seeking professional advancement, making
morey by nbures they do nothing to remedy, promising
to suppott polivical reforma whish they are well aware
have po chnnee of being carried, but anxious to earn
and eager to accept legal promotion whenever it is
nt.-tﬁe :rd us the reward of their suppurt of the Minister ot

¢ day.

it NI’.’N‘G" and naval officers, brave and men
In action, ignoring Administratice Reform in their
own professons—men from whom even & brother offi-
cer ¢ ¢fluris for improvement cannot find support—who
are tilent on the subject of o titive inati
fur oCmmiseions, on securities for the promotion of
merit, and on the aboliri- n of the porchase aystem.

" Traders and others of low credit, character or po-
sition, who freely spead their own or their erediiom’
woney, aud vee their senatorial position to obtain
directorthips of publio companies, yet having beea
sctusl ‘neclventa under di clronmstances —
bankrupts who have tend compoeitions of a few
thilligs in the pound, but find meacs to pay the ex-
penee of an election, and thus obtaio for the.nselves at
the West End of London the eredit of being men of
wealth and influence. Evidences of this have been
recently exhibited, and other cases are known to axist
—speculstors in railways and in bubble companies—

participators in and enco of that reckl-sa extrav-
agance which has spread ruin amoog se many familiee,
ard demoralization throughout the land to o fearful

extent.

** Spendthrifts and men of desperate fortunes to this
day u‘:k the s&-ltera‘f Plﬂununf P{u lrmlhn from
their credigors,

* Lastly, rain, wealthy men, iwithout any indellectual
accompiubments—lucky s 'ators in some hazsardous
ook k P lllme;h.' mmmdw“
mone Yy, seek Parl
flbulgm e for thomuzaplﬂiuﬂan of
vanity. Thisis & class
popular coustituencies find s ric

-1 he alleged guano deposita on the Kooria-Mooria,
Inlends, or, tes more precisely, on the Islands
of Haski, Jib and Ghure in the Io-
dian Ocean pear the coast of the Arabian prov-
inces Makra and Ebedjer—the former dependeat
upon the Imaum of Muscat— begin to attract pub-
lie attention, The Imaum bas ceded bia sovereign-
iy over thote islands to England, and the Govern-
mwent has veated the title to all the guano in Cap-
tain Ord and Mr. Pell of Edinburgh, the discoy-
erers of the deposit, for a term of five years, stipu-
aUng n‘th;.tz the gcium ;hould be sold at public aue.

oos at Liverpool, and may be taken by any En-
glish ship from the islands themselves, ann p{ ing
a royalty of two pounds per tun. Captain I‘re-
wantle of the royal navy however, that
guanoexists only in small quantities on the islands,
snd is of inferior quality, while Captain Ord rep-
resents it as being equal to the Peruvian guano,
At any rate it is cortain that the Government will
protect the originators of the scheme and the royal
grantees against the violence of the Arab inhsbitants
of the ialands, who bave expelled the first at-
tempting to take out the guano, ‘I‘hhtm
Islands are inhabited seems to eonfirm Captain
Fremantle's impression, that the islands are valne-
less for guano, though one of them may in any case
::’uduuulupmform&nhdn‘ Com-

Lord Palmerston promised yesterday s satisfac-
tory solution of the Neufchatel Mcllﬂr. but the
m;ul of the noble Lord bave become somewbat

The jewel trade la now peeulisrly brisk on account
of extensive orders from the East. The money
scattered on Turkish soil during the war begina to
flow back, and since Orientals ke to place
movey in jewels, the demand
aa {o enhance the value of diamonds. The Bultan

the Egyptian Vieeroy, ordered jewelry for her
to the extent of £100,000. Even her slippers are
to be set with diamends, and the setting of her fan
sud mirror is valued at £20,000. igantie,
but still very considersble, are the orders for the
Queen of England and the King of Belgium, both of
whom are to give sway their m the course
d%c w.m .
e bave the following account from Cape ;
“* The rad information Das been received .:,?ﬂ,
laoa that Prof. Wabiberg, & llllﬂM:nhzm in his
astive country, 8 and who for some time past
Ban e e b e 2g (B the interior of this
continent, w & & 1
the arth-east of Lake NGz, }:‘. While husting to

Ppay some

ing proceeded ringle banced . >
dep{lh&.hhd easonty :..-:.dr',:,. Lta‘m »n
ahouider o0 by Wit hiried | the zrommd

we bivouacked. Next morning we passed threugh 5
village situsted on the Dauks of & lange river calied
Tamal/aksp or Tamaracle «e Dr. Liv o's map),
The inhAbitarts were Bikobs, from whom we ob.
tained amm;l:m. oar master's  provisdons
beiog  exba . In the evem'ng of thia da
we at last owvertook the young elepbaat, wh
we fourd sandlvg togetber with amcther elephant
an old bull) in an open flar pasr & small viey, W
spproacied them with d.fficalty.  Our master and
Roolemsn fired three shots at the larger o
which thep tied toward 1he river, where we sova |
soc overiook bim.  Mr. Wablberg pow sent e Dreard
to turn the slephart towar ! a print where he took apa
sition in order to intercept b We sueceeded, and
E:\rmg fired a shot at pim be ran farfogaly in the di.
reclion ¢f our master, but oat of renge. Mr. Waehl.
berg, accvmpanied by s bushman trom the weefl we
bad passed throngh, then foliowed his spoor. ﬁm
afterwarg hearing the elephant tra npeting, weh
o join our master, but had oot far whea we
met the bushman rurn'vg (o breathless hasts toward
ue. Weirquired for Mr. Wahlberg, and weeg &'
that the sepbant had cangbht him. Harrymg
spot inclcated we foand anly the ml.n{ld remaios
our poor master, which the soraged beast had jost
quitted—there was to sign of life. lndeed, the bodp
was 80 fearfully mutilsted s to be scarvely recogniza.
ble: we carefully coliccted nad haried the “ﬂ "
The terrible colliery explosion at Bandhill was
accompanied by the loss of 170 lives. A P. C.

e
THE THREATENED WAR BETWEEN SPAIN
AND MEXICO,

Prom Our Own Oorrespondent.
Loxpon, Feb, 20, 1567,

Two questions ¢f grea® imporiance now preseag
themeelves to the Spanish Csbinet—that of Mexico
srd that of Rome, The Mexican question threateas
a foreign war, that of Rowe an interior ose. O one
side the press—Absolutisr, Moderado, Progresists
and Demoeratie—calls loadly for justise against the
outrages with which the Spaninrda are being loaded
in Mexico; and the Governmen®, which ueeded very
little spurring on to declare itself hostile to thas Re.
public, is making warlka preparations, sod in de-
termined to set with energy. Beiog & martial Govs
ernment, it ean be easly undarstood that it does
not think mueh of baving recourse to diplomaey,
which, taking into sesount the present ciream-
stances, would perhapa be useloas.  On the other
side, the apostolical party, whose root takee ita sap
frem the Vatican, and its golden folisge from the
mines of Spain, doss not contentitaelf—believing that
it in triumpbant—with the eoncessions mude by the
Government, and wishes Lo carry the resciion even
behind the sale of the national property, taking back
the immense tracts of Church lsods, which were
formerly incult in the power of the monks, and
which now produce grest riches, cultivated by
their new proprietors, from the bands of thess, and
restor'ng them to the religious communities, whos
extensive aud immedia‘'e ereation is exasted with
the imperious tyranny which Rome uses toward na-
tions which are wesk. 1n vain bas the Government
attemwpted to satiafy the desires of the Papal Bes,
makirg ooneessions which pass the limits set to the
poliey of Gen. Nurvaez by the sufferance of the
people. Rome bas not yet seat ber represeatative,
and Sr. Mon, appointed Embassador of Bpain to
Rome, bas pot yet left for his post, under the pre-
tense of & bad cold, of ehilblains neglested, or of &
toothache which troubles him.  But in the actual
state of the relations between the two Courls, the
Spauish Minister of State. aware that weak bu.
wanity bas lungs and feet and teeth wh eh must be
sacrificed upon oecamon, ought to have recom-
mended to Sr. Mon patience and the airs of [ialy,
His pot doing so s to most people proof sufficient
that the state of the relations with Rome is very
far from being satisfactory.

The Espaiia (Ministerial journal) of Feruary 14
says, with reference to the Mexican queation:

* A naval divislon will set uail very shortly from out
ports, composed of the ship-of the live "
of the frigate Berenguela, one brig two stoam-
lnfnm. ouve of which is the Francisco de Asis, which,
urited to the forces lying at anchor in the port of Ha-
vaps, will form the Spanish sdron under orders
for Mexioo to exact complote action for the gross
outrage put upon the honor of our flag.

“The Government responding to what its duty and

s fmy in resolved to do all that le possl
Lu oblaia the rable reparation which s uuﬁ
same

time by our good name
man and divine, uu{hyllu n.ni"ﬂl'b,
We trust that there will not be s
Spain which ls not raised to-cay ou
termination to and me

kive encour
to the Government, aiding it in this

sentiment of the country iu its favor, and agalost
the conduet of the suthoritiss in Mexico. The
press of all colors, and of every degree of influsace,
is out unanimously in articles breathing the determi.
pation of Bpain to exact reparation for the sssasei-
pation of the Bpaniards by tbe troops of Alvareg,
and promising the support of every class of Bpanish
society to carry through the undertaking. Evea
the demoeratic organs, which are the farthest re-
moved from the Ministerial journals in all questions
of interior policy, bave gone abesd of them in the
strength of their declamations sgainst the Mexican
indignities, and in the fulloess of their promises to
support the Government in & firm and uoyielding
policy toward that country. The signs look ware
like. The naval expedition referred 5 by the Es-
paia is certainly getting ready to sail immediately,
and a division of land forees is alio being prepred.
The first blow contemplated, sccording to my in-
formation, which is from mueh nearer the secret
oouncils of the Bpaniah Government than it ought
to be for the interest of their p'sns, ia to take pos-
session of the town of Vera Cruz and the Cas-
tie of San Juan de Ulloa, and bold them uniil com-
plete satisfaction can be ebtaived from the Mexican
Government. The naval forces destined to bom-
bard the Castle wiil be sccompsaied by a lsad di-
vision intended to disembark sad attack the town
st the same time, If it should be found inexpe-
dient to disembark the troops on soeount of the
preparations which Mexico may bave beea sble to
make to defend the town, it is still shought that the
Caatle will not be able to resist the effurts of the
fleet. Once in the hands of the Spaniards, it is
clear that this Castle, supplied andaided by the fleet,
ean be maintaired aguinst all Mexieo, devoid as she
in of paval power, It is clear also that, the Caatle
being in the bands of the Spaniards, the town of
Vers Cruz will be a¥ thair marcy; aod if the Repubs
lic should perwist in refusing to settle ber sccount
with Bpain, the ulterior thought of the Bpsaish
Government at present is, t2asthey ean send an
army of 10,000 men draws from their forees in
Cuba and Porto Rieo, actustomed % ihe ehmate,
up to the City of Mexiso wi'k as ressonsble hopes

of suceess pa sitended the army of Gea. Seolf In



